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Planning Commissioners:  

OnSeptember 22, 2014theIsland County BoardofCommissioners adopted newFish
andWildlife Habitat protection regulations (ICC17.02B).  OnJune24, 2015, theGrowth
Management Hearings Board (GMHB) issued anorder inresponse toanappeal
asserting thattheCounty’supdate complied withtheGrowth Management Actwith
respect tofouroftheissues raised intheappeal, anddidnotcomply withrespect to
sevenother issues.  Island County subsequently adopted ordinances C-44-16, C-71-16,  
andC-02-17toaddress theremaining seven issues.  

OnJuly14, 2017theGMHB issued anorder findingcompliance andclosing thecase.  
Thisdecision wasappealed tosuperior courtwhoupheld theGMHB’sfinding of
compliance. Thurston County superior court’sdecision wasthenappealed toDivision II
CourtofAppeals which thenreversed thefinding ofcompliance andremanded the
matter backtothesuperior court toremand totheGMHB forfurther proceedings. The
GMHB hasprovided theCounty untilOctober 15, 2021 toaddress theremaining issues
whicharesummarized below.  

Natural AreaPreserve (NAP) buffers
Island County hasonlyoneStatedesignated NAP; a33-acresitenorthofCampCasey
andKeystone Harbor known astheNaas, orAdmiralty Inlet, NAP. Thesiteisowned by
theWhidbey Camano LandTrust (LandTrust) andjointlymanaged bytheLandTrust
andtheState Department ofNatural Resources (DNR).   

Island County’smostrecently adopted code (ICC17.02B.430.E) states:   
Buffers shallnotberequired adjacent totheseareasaslongastheseareas
encompass thelandrequired forspecies preservation. ThePlanning Department
shallconfirm thepublicagency establishing andmanaging theareahasincluded



sufficient landwithin theseareas toensure nonetlossofhabitat functions and
values. Ifbuffers arerequired, theyshall reflect thehabitat sensitivity andthe
typeandintensity ofactivity proposed tobeconducted nearby.  

Thecourtofappeals found thattheNAPprovision whenreadasawhole, “doesnot
ensure thevalues andfunctions ofNAPwillbeprotected fromexternal impacts by
buffers. Instead, thisprovision strictly limits thatprotection tosituations requiring
species protection,’ alimitthatiscontrary tothemandate oftheGMA.”  

Designation ofWestside Prairies, OakWoodlands, andHerbaceous Balds
Island County’smost recently adopted code (ICC17.02B.230.C) designates specific
native prairies, herbaceous balds, andoakwoodlands ashabitats oflocal importance.  
Thecodereferences 12ofthesehabitats bynameandreferences amapforgeneral
locations.  

Thecourtofappeals found that, “Island County’sdecision toinclude onlyalistanda
mapthatis ‘notasurvey,’ rather thanperformance standards ordefinitions, failstomeet
thedirective oftheDOCguidelines fordesignation.” Theyalsonotethat theCounty,  
created aninformation gapthatleaves thesehabitats vulnerable.”  

Western Toad
Island County’smost recently adopted code (17.02B.210) designates allpresently-know
andlater-identified occurrences ofwestern toadbreeding sitesascritical areas, aswell
asallupland occurrences known onthedatetheordinance wasadopted. Later- 
discovered upland western toadoccurrences arenotdesignated ascritical areas. The
coderequires abiological siteassessment (BSA) foranydevelopment project proposed
within1,000feetofacritical area, though theCounty canwaive thisrequirement ifthe
impacts ofthedevelopment wouldbeminor.  

Thecourtofappeals found that, “anyoccurrence ofthewestern toadshould be
designated asacritical area” andthat, “theBoardmisapplied theGMA’sbestavailable
science requirement byupholding theCounty’sdecision thatonlythoseupland
occurrences known totheCounty atthetimetheordinance wasadopted wouldbe
designated ascritical areas.” Additionally theynoted the “decision alsoviolated the
precautionary approach because thelackofscientific understanding regarding upland
western toadhabitat means upland occurrences should bedesignated andprotected
whentheyarediscovered.”  

Withregards totheability oftheplanning director towaive therequirement foraBSA
whenonlyminor impacts areproposed, thecourt found thistobe, “contrary tolaw” and
reversed theBoard’srulingupholding theprovision, “allowing theCounty towaive the
biological siteassessment whentheplanning director determines development impacts
willbeminor.”  



NextSteps
Planning staffwillbeworking withtheProsecuting Attorney’soffice todraftamendments
totheCritical Areas Ordinance, ICC17.02B, toaddress theabove issues foundnon- 
compliant. These amendments willbebrought tothePlanning Commission andBoard
ofCounty Commissioners inaccordance withthefollowing schedule:  

May24th – PCWorkshop
thJune14 – PCWorkshop

June16th – BOCC Workshop
July12th – Planning Commission Public Hearing
August 4th – BOCC Workshop
August 17th – BOCCtoadoptPlanning Commission recommendation orschedule a
separate publichearing
September 7th – BOCC Hearing ifneeded


